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The Dragon has certainly inspired

us this year. With his forceful spirit,
the Real Property and Financial Ser-
vices Section has had a very produc-
tive year.

Earlier this year, our Section’s semi-
nar featuring UCLA Professor Susan
F French, Reporter for the Restatement
of Law Third, Property, Servitudes, and
members’ articles in the Ka Nu Hou,
explored the practical effects of the

C ™Hawaii Supreme Court’s recent deci-
—1" sions concerning the interpretation and

enforcement of real covenants. In July,
Past Chairs Deborah Macer Chun and
Randy Brooks continued their ongoing
contribution to the Section by present-
ing our Annual Legislative Update.
The remainder of the year will be simi-
larly filled with educational opportu-
nities for our membership.

On November 1, 2000, Past Chair
Bill Deeley will be chairing our An-
nual Litigation Update, which will fea-
ture a discussion of the Hawaii Su-
preme Court’s recent land use decisions
including Waiahole Ditch by panelists
David Callies, Carl Christiansen and
Gary Slovin. In addition, our Section
will also be sponsoring two substan-
tive seminars at the Annual HSBA Bar
Convention on December 1, 2000.
During the morning session, Past Chair
Mark Hazlett will be chairing a discus-
sion on the newly revised Article 9 of
the Uniform Commercial Code, and
during the afternoon session, our

RPFSS Opinion Letter Committee will
present the “Hawaii 2000 Addendum
Regarding Lawyers’ Opinion Letters in
Mortgage Loan Transactions”.

Through the dedication and efforts
of Chair-Elect Trudy Burns Stone, our
newsletter has undergone a major over-
haul this past year, soliciting members’
articles on important issues and includ-
ing new features, such as “The Web
Mistress Speaks . . . ” by Past Chair
Nancy Grekin. We all owe a debt of
gratitude to Nancy, who has been the
driving force in incorporating the use
of technology in our Section’s services
to its members with her work on our
website (hrtp://www.hsba.org/sections/
rpfs), and our new discussion group.

Finally, I would like to thank all of
the members of the Board of the Di-
rectors, as well as our Past Chairs, with-
out whose energy and commitment we
would not have been able to achieve
these accomplishments. I would espe-
cially like to thank my Executive Com-
mittee, Secretary Rick Kiefer, Treasurer
Gail Ayabe and particularly, Vice Chair
Trudy Burns Stone, who I am confi-
dent will be a great leader as your Chair
next year. Thank you for the opportu-
nity to serve the Section this year.

Jon M. H. Pang, Chair

Dwyer Imanaka Schraff Kudo
Meyer & Fujimoto

900 Fort Street, Suite 1800

Honolulu, Hawaii 96813
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INTRODUCTION

The Endangered Species Act
(“ESA”)! has been called “the pit
bull of environmental laws.”> The
analogy is an apt one for environ-
mentalists, many of whom consider
the ESA the “crown jewel” of en-
vironmental protection because of
its often uncompromising restric-
tions on private land development.
In addition to offering protection to



endangered species on private land,*
the ESA forbids government agen-
cies from significantly harming both
the species itself and its critical habi-
tat.> Though some environmental-
ists contend it does not go far
enough, the ESA has, at the very
least, staved off extinction for the
majority of its listed species.®
In fact, the ESA has been "~
so successful in some 5/// :
cases that several species” ~ =
populations were deemed *_7,
healthy enough to be ///
delisted.”

Like the jaws of the in-
famous pit bull, however, the
ESA can sometimes act as a vice
grip, completely prohibiting land-
owners from developing their prop-
erty.® Spotted Owls, Kangaroo Rats,
and Red-Cockaded Woodpeckers
have all been blamed for causing
economic hardship in areas ranging
from the Pacific Northeast to the
Eastern Seaboard.® This has
brought fierce criticism from private
landowners, who complained that it
was unfair to subject them to liabil-
ity for harming a listed species while
engaging in activity that was other-
wise legal.’® In an attempt to as-
suage disgruntled landowners,"
Congress amended the ESA in 1982
to be more flexible.'? Landowners
can now be granted a conditional
“incidental take permit,” which al-
lows the holder to “take”"® endan-
gered species subject to certain miti-
gation requirements.'

One of these measures is the
“Safe Harbor” concept.’> First de-
veloped in 1995, Safe Harbors are
agreements between the govern-
ment and private property owners in
which the landowners voluntarily
engage in activities beneficial to

endangered species.'® Inreturn, the
government promises not to impose
further restrictions on the land, even
if the population of the species cov-
ered by the agreement grows.!’
Under the Safe Harbor program,'®
landowners have agreed to do such
things as maintain trees that endan-
_ gered species depend on, actively
restore prairies, or even re-
introduce endangered
_species into areas
\ the animals once

; Hawai‘i is

on the verge of en-
tering into its first Safe Harbor
agreement® to reintroduce its
state bird, the Nene Goose, on
Moloka‘i.** Because Safe Harbor
agreements often concede too much
to landowners,” Hawai‘i should ap-
proach them with caution. This ar-
ticle looks at the Safe Harbor pro-
gram nationwide and concludes that,
like a potent drug, they are benefi-
cial when taken in small doses but
can be dangerous if misused. Part I
gives an overview of the ESA and
Safe Harbor agreements. Part II
evaluates three of the earliest Safe
Harbor agreements to determine the
effectiveness of the Safe Harbor
concept, not only from the endan-
gered species’ point of view, but also
from the sides of the government
and the landowners. Part III assesses
the value of the Safe Harbor con-
cept in Hawai ‘i as applied to the en-
dangered Nene goose. Although its
conclusion is that the Nene would
benefit from the proposed Safe Har-
bor agreement, this article argues
that Hawai‘i’s unique geography
and the particular needs of the Nene
require Safe Harbor agreements in
Hawai‘i to ask more of landowners

than has been done in previous Safe
Harbor agreements.

I. AN OVERVIEW OF THE ESAC
AND SAFE HARBOR
AGREEMENTS
A. The Endangered Species Act
1. Overview

Congress passed the ESA in
1973, largely in response to concern
over the dwindling numbers of such
high profile animals as bald eagles,
polar bears, whales, and whooping
cranes.” It was a revolutionary
piece of legislation that for the first
time provided true protection for
species threatened with extinction.*
Section 7% and section 9% give the
ESA much of its bite. Section 7 com-
pels all federal agencies to “insure
that any action authorized, funded,
or carried out by such agency .. .1is
not likely to jeopardize the contin-

ued existence of any endangered C

species or threatened species or re-
sult in the destruction or adverse
modification of habitat of such spe-
cies.”?” This rather stoic language
“absolutely prohibit[s] certain harm-
ful federal agency actions.””® The
power of §7 was illustrated in the
famous Supreme Court case Tennes-
see Valley Authority v. Hiram Hill.”®
The case involved a small, endan-
gered fish, the snail darter, whose
habitat was in jeopardy by the im-
pending completion of a
$100,000,000 dam.* In ordering
construction of the dam stopped, the
Court held the language of §7 was
clear: no federal agency action can
directly harm an endangered species
or adversely affect its habitat.>! This
was true even when, as here, the fed-
eral agencies had already spent con-

siderable amounts of money on a C

project.®

Predictably in a case this contro-
versial, the opinion was not unani-
( “yous. Justice Powell dissented ar-
~guing that “Congress could [not]
have intended [the ESA] to produce
the ‘absurd result’ . . . of this case.”*
His view was echoed by many, in-
cluding members of Congress and
those within the agencies.**

In contrast to §7’s exclusive ap-
plication to federal agencies, §9’s
prohibition on the “taking” of en-
dangered species affects both pri-
vate landowners and federal agen-
cies.® Section 9 is significant be-
cause “take” has been interpreted
broadly, including prohibiting habi-
tat changes that harm listed spe-
cies.’ Thus, if an endangered bird
were found on an undeveloped piece
of privately owned land, the owner
of that land would be banned from
doing anything that degraded its

C “abitat enough to kill or injure the
-bird.

This clash between market forces
and conservation was plainly evi-
dent in Babbittv. Sweet Home Chap-
ter of Communities for a Great Or-
egon.’’ In Sweet Home, the Court
reversed the lower court’s holding
that allowed logging in the habitat
of the Red-Cockaded Woodpecker
and the Northern Spotted Owl.*®
The Court did so despite the
dissent’s assertion that “preserv[ing]
habitat on private lands imposes un-
fairness to the point of financial ruin
— not just upon the rich, but upon
the simplest farmer who finds his
land conscripted to national zoologi-
caluse.”® The majority recognized
that the ESA “encompasses a vast
range of economic and social enter-

_prises and endeavors” but con-
L ~luded that species extinction must
~be stopped “whatever the cost.”*!

This hard-line interpretation of
the ESA could not last in the face of
political reality.** By 1982, the
ESA’s strict prohibitions had upset
enough private property owners that
Congress was pushed to soften the
ESA to include incidental take per-
mits.** This permit essentially
carves out an exception to §9, allow-
ing private property owners to take
listed species if the taking is not the
purpose of the harmful activity and
the owner “minimize[s] and
mitigate[s]” his impacts.* This new
§10, however, did little to reduce the
controversy surrounding the ESA.

2. The Endangered Species Act un-
der fire

Section 9’s restrictive effects on
private development is by far the
most controversial aspect of the
ESA.* Predictably, environmental-
ists have embraced the ESA, “fer-
vently supporting [its] mission of
preventing the extinction of our
country’s fish, wildlife, and
plants.”® Private landowners, on
the other hand, bristle at the pros-
pect of the government telling them
what they can do with their land.’
The anxiety of these landowners has
resulted in a plethora of horror sto-
ries, with opponents recounting the
plight of hapless ESA victims.*
Among these are the homeowners
who were barred from saving their
property from a wildfire because of
brush clearing restrictions, the farm-
ers whose farm equipment was taken
away by overzealous federal agents,
and businesses going bankrupt be-
cause of endangered species.”

While other environmental laws
also interfere with private land de-
velopment, the ESA often finds it-
self up against more than its share

of criticism.”® As one commentator
put it:

The ESA is so vilified because the
utilitarian benefits of other environ-
mental laws are much more appar-
ent than those of the ESA.>> The
Clean Air Act>® and the Clean Wa-
ter Act>, for example, provide tan-
gible benefits to society. Few would
argue that the air we breathe and the
water we drink are not important re-
sources deserving our protection.>
Itis a much harder sell, however, to
convince the general public and pri-
vate landowners that the O‘ahu Tree
Snail*® or the Hawaiian bluegrass®’
should be saved at the expense of
job-creating commercial develop-
ment projects. “The societal ratio-
nale for endangered species conser-
vation . . . is generally characterized
is terms of philosophy, emotions,
and aesthetics - often regarded as
heartfelt but not so substantially sig-
nificant when weighed against the
‘practical’ world of production, pay-
rolls, and profits.”>®

3. Perverse incentives for landown-
ers harming endangered species

A commonly voiced flaw of the
ESA are some of the perverse incen-
tives it has created for some land-
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owners to engage in activities harm-
ful to listed species to avoid being
subject to ESA restrictions.” An
example of this is a practice known
as “midnight bulldozing,”which oc-
curs when a landowner learns of a
species’ imminent listing and de-
stroys that species’ potential habi-
tat before its listing.® Landowners
who commit midnight bulldozing
do not presently have any of the pro-
posed listed species on their prop-
erty; they simply have habitat for
that species. These landowners fear
this habitat will attract the soon-to-
be listed species to their property
and trigger ESA land restrictions.
Landowners have also engaged in
the similar practice of killing the
species itself before the species’ list-
ing under the ESA for the same rea-
sons.5!

Landowners have also blatantly
violated the ESA by killing
already listed species to
conceal the existence of the
species from the Fish and
Wildlife Service (“FWS™),
the primary agency respon-
sible for implementing the ESA.%
Macabrely termed “shoot, shovel,
and shut up,”% landowners kill
listed species for several reasons.
Some are fully aware of the endan-
gered status of the species that live
on their land, but kill them in viola-
tion of the law. These landowners
rightfully believe that the FWS lacks
the resources to properly enforce the
ESA.% Others have no listed spe-
cies on their land and are therefore
unaffected by ESA restrictions. To
prevent themselves from being
bound by what they see as an ESA
straightjacket, these landowners
simply kill any endangered species
that happen to come onto their land,

fearful that the government will dis-
cover the animal.® Thus, ESA crit-
ics contend, the ESA’s unbending
and sometimes harsh prohibitions
can ironically lead to more, not
fewer, threats to endangered species,
a charge some commentators have
characterized as exaggerated.%

All of this has made the FWS
paranoid of the precariousness of the
ESA’s existence and fearful of what
anti-ESA landowners might do to
listed species.®’ To placate the pub-
lic and Congress, both of which the
FWS perceived as being hostile to-
wards the ESA, the FWS decided it
needed to be more flexible.®® Out
of this climate came the Safe Har-
bor concept.

~ B. Safe Harbor Agreements

1. Overview

Safe Harbor Agreements are the
| FWS’s answer to ESA crit-
| ics who argue the ESA un-
il fairly penalizes private land-
owners. Under the Safe Har-
bor concept, landowners vol-
untarily use their property to
benefit listed species.” In return, the
FWS provides the landowners with
a “safe harbor,” guaranteeing that no
additional conservation measures
will be required and no additional
land, water, or resource use restric-
tions will be imposed if the number
of listed species grows as a result of
the landowner’s actions.” Thus,
landowners who fulfill their Safe
Harbor obligations can “take” cov-
ered species, without violating §9 of
the ESA, until reaching the
“baseline”, i.e., the number of cov-
ered species on the landowner’s
property at the time the agreement
is made.”

The FWS, along with the Envi-

ronmental Defense Fund and other
agencies, organizations, and state
foresters, developed the first Safe
Harbor agreement in North Carolina
in 1995 to protect the red cockaded
woodpecker.” Although the Safe
Harbor concept is a relatively recent
one, its origins go back to 1982,
when Congress amended the ESA
by creating a new §107 to “shield
certain private property owners
from the §9 roadblock.””* Section
10 was designed to add flexibility
to the ESA, allowing certain excep-
tions to the take prohibitions where
previously there had been none.”
The first manifestation of this new
policy was the Habitat Conservation
Plan (“HCP”).”s Also known as “in-
cidental take permits,” HCPs allow
the government to “permit . . . any
taking otherwise prohibited by sec-
tion 9(a)(1)(B) if such taking is in-
cidental to and not the purpose of,
the carrying out of an otherwise law-
ful activity.””” HCPs are authorized
by §10(a)(2)(A), which provides, in
part, that “[n]o [incidental take] per-
mit may be issued by the Secretary
. . . unless the applicant therefore
submits . . . a conservation plan that
specifies . . . the impact which will
likely result from such taking . . .
[and] . . . what steps the applicant
will take to minimize and mitigate
such impacts.”’® In short, a land-
owner may take a listed species un-
der an HCP as long as the taking is
only incidental to an activity that is
otherwise legal.”

HCPs are especially important for
landowners who wish to develop
their property now but are prohib-
ited from doing so by ESA §9 re-
strictions. Landowners can apply for
an incidental take permit to allow
them to “take” a specified number
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of endangered species.? The land-
owner must demonstrate that the

(\gtivity does not significantly re-

juce the chances of survival and
recovery of species in the wild®' and
“minimize and mitigate” the adverse
impacts their activities have on the
covered species.®? Although land-
owners are theoretically free to en-
gage in a variety of mitigation prac-
tices, the FWS has made it clear that
“first and foremost, mitigation strat-
egies should compensate for habi-
tat lost . . . by establishing suitable
habitat for the species that will be
held in perpetuity, if possible.”®* For
HCPs that have a negligible effect
on habitat, for example, the mitiga-
tion requirement could be to restore
or enhance existing habitat so that
it better meets the species’ require-
ments.?
The Safe Harbor concept, al-

““hough at first glance strikingly

similar to HCPs because each rep-
resents a compromise on the part of
both landowners and the govern-
ment,® was developed under a dif-
ferent §10 provision. Safe Harbor
agreements implement §10(a)(1)(A),
which states that “[t]he Secretary
may permit . . . any act otherwise
prohibited by section 9 for scientific
purposes or to enhance the propa-
gation or survival of the affected
species . . . .”® Where HCP land-
owners are involved in the process
by the necessity of having to obtain
an incidental take permit, Safe Har-
bor participants are involved by
choice. Therefore, Safe Harbor
agreements seek to proactively ben-
efit covered species.

The environmental goals of the
Safe Harbor program mesh well

__vith those of the ESA. The ESA

“seeks to bring endangered species

to the point where they no longer
need protection and can be
delisted.’” Reflecting this policy,
Safe Harbor agreements aim for “the
conservation and recovery of spe-
cies.”®® To achieve this, the FWS
will only enter into an agreement if
the agreement provides a “net con-
servation benefit” to all covered spe-
cies.?® Net conservation benefits
must directly. or indirectly contrib-
ute to the recovery of covered spe-
cies,”® and include, but are not lim-
ited to:

[R]eduction of habitat frag-
mentation rates; the mainte-
nance, restoration, or enhance-
ment of habitats; increase in
habitat connectivity; mainte-
nance or increase of population
numbers or distribution; reduc-
tion of the effects of cata-
strophic events; establishment
of buffers for protected areas;
and establishment of areas to
test and develop new and in-
novative conservation strate-
gies.”!

Safe Harbor agreements must last
long enough to achieve the hoped-
for net conservation benefit for the
covered species.”” The length of
time landowners are obligated to
perform net conservation benefits
can vary greatly depending on the
covered species, the type of habitat
itrequires, and the planned improve-
ments toits habitat.”> Based on these
variables, Safe Harbor agreements
can last a single season to restore
certain types of wetlands, 15 years
for some prescribed burning of habi-
tat, or, if the situation requires, much
longer.*

Similarly, the land area Safe Har-
bor agreements cover can also dif-
fer. Safe Harbor agreements have

been used for properties as small as
2.5 acres and have gone much
higher, making them appropriate for
both small landowners and large
corporations.”> The average Safe
Harbor agreement covers about
1,000 acres.”®

Safe Harbor agreements come in
two forms.”” One arrangement is
between individual landowners and
the federal agency charged with pro-
tecting the species, usually the
FWS.*%® The other type of Safe Har-
bor is called an “umbrella” agree-
ment.” Under umbrella agreements,
an intermediary such as the FWS or
a private conservation organiza-
tion'® develops a Safe Harbor pro-
gram for a certain area.!®® The cov-
ered area can be a county or a group
of counties.!®

Besides its environmental goals,
the Safe Harbor program’s other
major challenge was to placate wor-
ried landowners who feared govern-
ment restrictions on their prop-
erty.!® The FWS’s answer was to
give landowners Safe Harbor assur-
ances that guarantee their good
deeds in protecting endangered spe-
cies would not be punished by added
restrictions on their land.!* These
assurances allow participants to take
the number of covered species their
voluntary conservation measures
have produced, as long as their take
does not fall below the baseline.'®
For example, a landowner may en-
ter into a Safe Harbor agreement and
restore native Hawaiian forest on
her land that presently contains two
‘Alala crows. Because of the refor-
estation, five additional ‘Alala have
come onto her land. After her obli-
gations under the Safe Harbor agree-
ment are complete, the FWS assures
her that she can take five ‘Alala if
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she chooses, but at least two must
stay, since this is the number she
started with. This “you scratch my
back, I’ll scratch yours”-type ar-
rangement was central to the
program’s success from the very
beginning.!%

Safe Harbor assurances, however,
only apply to covered species speci-
fied in the agreement.'”” Therefore,
if a non-covered species is found on
the property, two scenarios are pos-
sible. First, if the FWS concludes
that the non-covered species is on
the property as a direct result of the
landowner’s conservation activities,
the FWS can either amend the
agreement at the request of the prop-
erty owner or review and revise the
permit.'® Second, if the non-cov-
ered species’ presence cannot be di-
rectly attributable to the
landowner’s activities or the partici-
pating landowner specifically re-
quested that the non-covered species
be excluded, the Safe Harbor assur-
ances do not apply.!® In this case, a
separate Safe Harbor agreement
would need to be negotiated using
abaseline determined when the new
agreement is signed.!'® This
baseline can be the same as when
the landowner entered into the origi-
nal agreement; it can also be higher
(if, for example, the landowner’s
Safe Harbor activities under the first
agreement indirectly resultin an in-
creased population or a small popu-
lation where there was none before)
or lower (the endangered species is
naturally declining).!!! Hence, land-
owners roll the dice by excluding
species from coverage.!'!

Il. ANALYSIS OF THREE SAFE
HARBOR AGREEMENTS
Perhaps because Safe Harbors are

still in their infancy, the analysis up
to now has been more theoretical
than practical. That is, most com-
mentators have limited their inquiry
to Safe Harbors as a concept instead
of evaluating actual agreements al-
ready in force. Indeed, focusing on
individual Safe Harbor agreements
and how well they have achieved
their twin goals of species preser-
vation and improved relations be-
tween the government and private
landowners arguably produces the
most constructive critique of the
program.

The Safe Harbor agreements ana-
lyzed here were chosen because they
were the first three developed, the
longer time frame hopefully paint-
ing a more accurate picture of their
effectiveness. The North Carolina
Sandhills Safe Harbor agreement for
protecting the Red-cockaded Wood-
pecker and the Texas Coastal Prai-

rie agreement for the Attwater Prai-

rie Chicken were both developed in
1995.113 The Texas Northern
Aplomado Falcon Reintroduction
Safe Harbor agreement was ap-
proved in 1996.!14

Although the covered species are
all birds, the differences between the
three make analysis of their Safe
Harbor agreements meaningful. For
example, the Red-Cockaded Wood-
pecker is nonmigratory!’® while the
Aplomado Falcon travels long dis-
tances when it is not mating.!'®
Fewer than fifty Attwater Prairie
Chickens!'’ are left in the wild com-
pared to more than 10,000 Red-
Cockaded Woodpeckers.!'® The
Aplomado Falcon and Attwater
Prairie Chicken Safe Harbor agree-
ments seek to reintroduce the spe-
cies to their traditional habitat.!’
The Red-Cockaded Woodpecker, by

contrast, has had its habitat severely
reduced but has always been on
what little habitat remains.'*

Each agreement will be evaluated
based on the following criteria: (1)
the improvement in the population
of the covered species, if any (to
gauge whether the agreement has
achieved its fundamental goal of
improving the species’ population);
(2) participants’ satisfaction with the
process (to ascertain if the agree-
ment is reaching its other goal of
reducing fear and distrust of the gov-
ernment and the ESA); and (3) the
incidence of endangered species not
on Safe Harbor land at the time the
agreement is made but attracted to
the land as a direct result of the
landowner’s Safe Harbor activities
and whether landowners have yet
opted to exercise their right to “take”
covered species back to the baseline
(these two criteria being useful in
determining the validity of criticism
that says Safe Harbor benefits are
transitory).

A. The North Carolina Sandhills

Safe Harbor Agreement for the

Red-Cockaded Woodpecker
The North Carolina Sandhills

Safe Harbor agreement was the first
ever Safe Harbor agreement.'?! It
was developed in 1995 primarily by
the FWS and the Environmental
Defense Fund, with assistance from
other agencies, organizations, and
state foresters.'** It is an umbrella
agreement, covering over 20,000
acres in seven counties.!”®* The
overarching agreement lasts 99
years and is not scheduled to expire
until December 31, 209414

The FWS chose the North Caro-
lina Sandhills for a Safe Harbor pro-
gram in large part because a “sig-
nificant portion” of the Red-
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Cockaded Woodpecker (“RCW”)
~ groups in the area are on privately-

C (\wned land.!?5 In fact, out of the fif-

C

C

ieen RCW populations across the
country that the FWS considers es-
sential for the recovery of the spe-
cies, only the one in the North Caro-
lina Sandhills has such a high
percentage of RCW “groups”
on private land (about
30%).1** Groups are family |
units consisting of up to nine
birds.!?” The FWS has de-
termined that participating
landowners have a combined
baseline population of about fifty
groups on their property.'? Because
of the large proportion of Sandhills
RCWs on private land, “the recov-
ery of the RCW in [the area] is likely
to be influenced significantly by the
land management decisions of pri-
vate landowners.”®

rogram at any time but, depending
on when they opt out, may lose the
privilege of returning to the baseline
as determined at the time that par-
ticular landowner entered into the
Safe Harbor agreement.!*® For ex-
ample, imagine a landowner whose
land is inhabited by 20 RCW groups
and is not yet enrolled in a Safe Har-
bor agreement. This landowner can

C Participants may opt out of the
P

neither take any birds under §9 of

the ESA, nor does she have an af-
firmative duty to maintain the RCW
habitat. In other words, §9 allows
landowners to sit back and do noth-
ing.3! If this landowner decides to
participate in a Safe Harbor agree-
ment, her baseline will be 20 groups.
If she opts out before she has com-
pleted any of her Safe Harbor obli-
__gations, the landowner gains no ben-

_fit from the agreement and is sub-
" jectto §9 take prohibitions as if she

had never been involved in the pro-
gram.'3? If the landowner opts out
after fulfilling her Safe Harbor ob-
ligations up to the point at which she
opts out, however, and the number
of RCW groups increases to 25 be-
cause of her Safe Harbor activities,
she will be able to take up to five
groups.** As for the 20
original groups, the land-
owner is now obligated to
actively manage her habitat
for the remainder of the
| agreement, something the

landowner was not required
to do before her involvement in the
Safe Harbor program.'** Thus, cov-
ered species benefit even when land-
owners prematurely end their in-
volvement in the program.'*> Land-
owners who stay with the program
will continue to enjoy the lower
baseline of 20 groups if they do not
opt out, even if it is until the
agreement’s expiration date in
2094.13¢ To date, no landowner has
opted out.'¥’

The covered species is the Red-
Cockaded Woodpecker, a seven to
eight-inch bird of the Picidae fam-
ily.!3® RCWs live in cavities in
longleaf pines; they avoid dense
hardwood strands.!* RCW’s his-
toric range stretched from East
Texas and Oklahoma, to Florida,
and north to New Jersey.'* Now,
only “isolated, island populations”
remain.'*! Loss of pine forest with
trees older than eighty years is pri-
marily blamed for the species’ de-
cline.'*? Another cause is fire sup-
pression.!** To complicate matters,
RCWs require trees infected with a
fungus that produces a condition
known as red-heart disease.'** Trees
with red-heart disease are easier for
RCWs to excavate cavities in.'®

Forty landowners have enrolled
in the North Carolina Sandhills
RCW Safe Harbor program since its
inception, with three more in nego-
tiations at the time of this writing.'*6
According to the FWS, the program
is so popular among eligible land-
owners that “demand is outstripping
supply (i.e., economic and person-
nel resources).”'*” Landowners par-
ticipating in the program have
agreed to do such things as pre-
scribed burns, artificial nest cavity
drilling, hardwood undergrowth re-
moval, and forest rotation lengthen-
ing.'*® In addition, some landown-
ers have begun to reforest their
pastureland with longleaf pine.'”
The reforestation serves two impor-
tant purposes. First, the new growth
provides important foraging ground
for RCWs.%% Secondly, the refor-
ested areas can be used by the
RCWs as a roosting area after about
eighty years, when cavities can be
excavated in the trees.'>!

1. Red-Cockaded Woodpecker

population increases
Using the first evaluative criteria,

whether the North Carolina
Sandhills RCW Safe Harbor pro-
gram has helped to increase the
population of the species it is sup-
posed to benefit,'>> the answer
seems to be a cautious “yes,” at least
for the short term.

Before the development of the
North Carolina Sandhills RCW Safe
Harbor program, the RCW popula-
tion on private land was falling 9%
annually.’>* Since then, the decline
has beenreversed,'>* the latest count
showing an estimated increase of
three new groups, which may be
equivalent to as many as twenty-
seven birds.!>> Despite the improve-
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ment, the population is increasing
at a rate slower than the FWS had
initially hoped for. The FWS esti-
mated in 1996 that the RCW popu-
lation in the covered areas “could
as much as double in eight to 15
years,” which could total as many
as 100 groups.'*® Since the baseline
was determined to be fifty groups
in 1995, it is unlikely the current
recovery rate will improve enough
to allow the RCW population to
reach 100 groups anytime soon.

2. Landowners satisfied with their

participation in the Safe Harbor pro-

gram
The second criterion looks at the

response of landowners whose land
is enrolled in the North Carolina
Sandhills RCW Safe Harbor pro-
gram. Though no surveys of the
twenty or so participating landown-
ers have been done, the available
evidence suggests they are generally
pleased with the newfound flexibil-
ity of the FWS and the deals they
have negotiated for themselves. A
good example is Dougald S.
McCormick, whose family owns
about 5,000 acres of forestland.!’
His license plate once read, “I EAT
RCWS.””!® Now, after enrolling his
land in the Sandhills, North Caro-
lina Safe Harbor program,
McCormick says he “want[s] to see
this [Safe Harbor agreement] suc-
ceed.”!?

Another participant, Jerry Holder,
is president of the North Carolina
Pine Needle Producer Associa-
tion.'® He harvests pine needles for
a living on his 100-acre longleaf
pine forest.'' Because fallen leaves
from hardwood trees interfere with
his raking of the straw, Holder clears
out scrub oaks and other trees to

keep the area free of leaves.!s? The
problem, of course, is that by clear-
ing the forest, Holder is attracting
RCWs.!6> He said that before the
Safe Harbor program, the presence
of RCWs on his property was “a
definite threat to my liveli-
hood and security.”!** Now,
by contrast, “[W]e can live
in harmony,” Holder said.!%
“It is a great thing for the -
landowner and the birds.””'% Mﬂﬂ?ﬂ‘m
In addition to helping RCWs, Safi
Harbor activities have actually re-
sulted in increased financial returns
for landowners, Holder said.'®” With
the hardwoods cleared away, the
quantity of pine straw has signifi-
cantly increased.'®® And because the
pine straw is much cleaner without
debris from other tree species, it has
a higher value.'®

This anecdotal evidence, along
the program’s apparent popularity
and the fact that no landowners have
yet opted out of the program,
strongly suggests Safe Harbors are
good for landowners. Furthermore,
only two landowners have so far
chosen not to participate.'”” One of
them is a conservation group whose
activities are more beneficial to the
RCW than those of the North Caro-
lina Sandhills Safe Harbor pro-
gram.'”! The other landowner had
planned on entering into the Safe
Harbor agreement, but later decided
against it.!”> Despite choosing not
to participate, the landowner still
plans to use his land on behalf of
the RCW.!73

3. No other endangered species at-
tracted to the RCW Safe Harbor land

The FWS’s procedures for deter-
mining whether non-covered endan-
gered species are on Safe Harbor

land depend greatly on the specific
habitat involved.'* The more likely
the habitat is to attract such species,
the greater the need for thorough
monitoring.'” Since the habitat cov-
ered by this particular Safe Harbor

i agreement is all but inhos-
pitable to any listed species
besides the RCW, the FWS
feels there is little chance of
habitation by other species
i and only minimal monitor-
ing is necessary.!’® To date, the FWS
has not observed any non-covered
species on land currently under the
RCW Safe Harbor program in the
Sandhills region of North Caro-
lina.!”” At least for this Safe Harbor
program, the danger of non-covered
species coming onto Safe Harbor
land appears negligible.

Judging from the modest increase
of RCW groups, the positive land-
owner response to the program, and
the exceedingly small chance of
habitation by a non-covered species,
this Safe Harbor agreement appears
to be fulfilling its goals. Despite the
apparent success of the North Caro-
lina RCW program, however, it is
still to early to know how lasting
these achievements will be.

B. The Texas Coastal Prairie Safe
Harbor Agreement for the
Attwater Prairie Chicken

The Attwater Prairie Chicken
(“APC”) is one of the most endan-
gered species in the United States,
with an estimated population of fifty
as of April 2000.'7® Although the
APC population once totaled over a
million birds, the loss of 97% of its
suitable habitat has brought the APC
to the brink of extinction.'” Other
reasons for the APC’s decline are
predation, disease, genetic prob-
lems, and abnormal weather condi-
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tions over the last ten years.!%
The APC, a member of the grouse

hamily, is about the size of a domes-
~tic chicken.'®! A little over a hun-

dred years ago, the APC roamed
across approximately 6 million
acres of coastal prairies in Texas and
southwestern Louisiana.'®® Now,
less than 200,000 acres of available
habitat remain.'®3> APCs live an av-
erage of two to three years.'® They
nest once a year, producing an av-
erage of about twelve eggs.'® APCs
need open prairie with very tall grass
for roosting and nesting,'®® as well
as patches of bare ground or very
short grass for performing their pre-
nuptial display.'®’

APCs live on two refuges.'® One
is the government-run Attwater
Prairie Chicken National Wildlife
Refuge with twenty APCs.'® The
other is the Nature Conservancy’s

((\Galveston Bay Prairie Refuge with

“thirty.'®® Interestingly, the Nature
Conservancy refuge is among the
parcels of land enrolled in the Safe
Harbor program. !

The Safe Harbor agreement for
the APC, established in 1995, is an
umbrella agreement involving four-
teen landowners and covering over
60,000 acres of native prairie hos-
pitable to the species.!*> Of the four-
teen, only the Nature Conservancy’s
refuge contains APCs.!”® The other
Safe Harbor participants maintain
the APC habitat on their land for the
day when APCs recover to the point
where the two refuges reach their
carrying capacity and extra habitat
is needed.”™ All APC Safe Harbor
agreements also cover the Houston
Toad and Texas Prairie Dawn-
flower, two endangered species
which utilize the same habitat as the
APC." Participants are expected to

maintain pastures or prairies, restore
native plant species to the area, and
conduct controlled burnings.'*
Landowners are held to ten-year
commitments,'” though the FWS
expects the benefits of their range
improvements to continue for a
longer period.!”® In addition to re-
storing and preserving habitat for
APCs already on the land, the APC
Safe Harbor agreement provides for
reintroduction of the species
through captive breeding pro-
grams.'” In 1999, 100 birds were
released onto the two refuges.”
Unfortunately, the survival rate for
reintroduction has been a poor
36%.”°! Despite the discouraging
success rate, the FWS views the cap-
tive breeding program as essential
for maintaining the existing wild
population on the refuges.?*

The extremely small number of
APCs, along with the fact that 98%
of their habitat is in private owner-
ship, makes the cooperation of pri-
vate landowners especially criti-
cal.?®  According to Terry
Rossignol, the APC Refuge Man-
ager, “Without the help of private
landowners, the bird is doomed to
extinction.”?%

1. Attwater Prairie Chicken popula-

tion drops
Looking at the raw numbers, it is

easy to conclude that the APC Safe
Harbor agreement is a failure. The
bird’s population in the wild
dropped from an estimated sixty-
eight in 1995%% to only fifty in
2000.* Though discouraging, the
figures are not totally unexpected
given the wild fluctuations in the
APC population in years past. For
example, the number of APCs nose
dived from sixty-eight in 1995 to

forty-two in 1996.%%” Two years
later, in 1998, the population re-

- bounded to fifty-seven.”® The drop
-in population to fifty birds in 2000,

therefore, is a significantly smaller
loss than the 1996 decline and may
not be as alarming a setback as it
first appears.

Given that many other factors
could be the cause of the decline, it
is difficult to assess what impact the
Safe Harbor agreement has had on
APCs. One could conclude that the
numbers speak for themselves and
that the Safe Harbor program fails
this criterion. On the other hand, the
FWS itself warned in 1995 that un-
less something was done, APCs
could be extinct by the year 2000.2%®
That APCs still survive in the wild
may be interpreted to mean this par-
ticular Safe Harbor agreement has
been successful. In any case, no one
can dispute that the APC is just as
close to extinction, if not more so,
than before the start of the Safe Har-
bor program.

2. Whether participants satisfied

with the Safe Harbor program un-
clear

According to Rossignol, “you
couldn’t say ‘ESA’ and ‘private
landowner’ in the same sentence”
prior to Safe Harbors.?!® Rossignol,
who works closely with Safe Har-
bor participants, has seen “a 180°
turn” from the pre-Safe Harbor
years.”!! Landowners’ minds have
been so changed, in fact, that some
participants are actually asking the
FWS to reintroduce the APC on
their land.*2

John Elick, whose ranch covers
1,800 acres of prairie along the Gulf
of Mexico, participates in the APC
Safe Harbor program.?* Unlike oft-
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stereotyped landowners who sup-
posedly kill listed animals before
they are discovered on their land,
Elick is partial to endangered spe-
cies.?™ In an article in the Weekly
Alibi, Elick explained he wanted to
do something positive for wildlife
because “what is good for the ecol-
ogy of the land is good for me and
my ranch.”?!> Before the Safe Har-
bor program, Elick had been con-
cerned that the federal government
would infringe on his property rights
if listed species were found on his
land.*'¢ When he heard about the
Safe Harbor program, Elick took it
upon himself to contact the FWS
and get involved.?"” Elick has no
regrets, explaining that “[b]oth the
government and private landowner
benefit without any negative draw-
back to either party.””'8
Unfortunately, the Southwest
Field Office in charge of the APC
Safe Harbor program would not
release the identities of
other participating land-
owners when the author
asked for them. Alternate
methods of contacting
landowners were similarly
unsuccessful.>!® Besides
Rossignol’s comments and Mr.
Elick’s experience, the only other
indication of landowner satisfaction
is that no one has yet opted out of
the program.**® Additionally, the
fact that four more Safe Harbor
agreements are being negotiated as
of this writing®*! can be inferred to
mean that the current participants
are pleased with their involvement
and have generated strong word-of-
mouth praise. This is not too out-
landish when one considers the very
small area of land the FWS has
given priority to for enrollment in

222

the Safe Harbor program.>*

3. No other endangered species at-
tracted to APC Safe Harbor land

Since there are no other endan-

gered species in the area, the FWS
is confident the three species in-
cluded in this Safe Harbor agree-
ment adequately provide for the
possibility of a non-covered endan-
gered species being attracted to Safe
Harbor land.??* Because of this, the
FWS conducts only informal, cur-
sory “inspections” for other endan-
gered species.” These surveys are
done only incidentally as part of the
FWS’s regular visits to Safe Harbor
property.”” The FWS has not ob-
served any non-covered endangered
species on APC Safe Harbor land.**
With the wild APC population
down from the start of the program,
it is hard to claim the APC is ben-
efiting from this Safe Harbor agree-
ment. The situation is even more
dire in light of the fact that all
APCs are currently on two ref-
uges managed exclusively for
APC recovery. If the species
is struggling under these
& jdeal conditions, it will fare
even worse if reintroduced
onto Safe Harbor land not specially
dedicated to APCs. On the other
hand, landowners seem extremely
satisfied with their participation in
the program. However, any Safe
Harbor agreement that falls short of
its species recovery goals, no mat-
ter how successfully it meets its
other goals, is simply not fulfilling
its overall purpose. In light of this,
until the APC population improves,
one can only conclude that the Texas
Coastal Prairie Safe Harbor agree-
ment for the Attwater Prairie
Chicken is a disappointment.

C. The Texas Northern Aploma-

do Falcon Reintroduction Safe
Harbor Agreement

Out of the three species this ar-
ticle highlights, the Texas Northern
Aplomado Falcon (“AF”) is perhaps
the most dramatic, both in terms of
aesthetics and its heroic rebound
from the brink of extinction. As the
rarest falcon in North America,**’
AFs are “mediagenic” creatures,??
having been described as “a beauti-
ful and important part of a rich wild-
life community” of the American
Southwest.?® Once fairly common
throughout the grasslands of the
southwestern United States and
Mexico, by 1930 it had “all but dis-
appeared” from the United States.>*°
The AF’s sharp decline was blamed
primarily on the loss and degrada-
tion of coastal and desert grasslands
in its habitat.?3! Like RCWs, AFs
suffered as a result of fire suppres-
sion.”*

AFs grow to about eighteen
inches long with wingspans of up
to a yard.? They chiefly feed on
small-to-medium sized birds, but
can also eat insects, small snakes,
lizards and rodents.*** AFs favor
open terrain with widely scattered
trees and low growing vegetation.?*
Current populations of AFs gener-
ally prefer cattle ranch land because
the grazed pastures allow for easier
access to prey.>

The AF Safe Harbor program was
established in 1996 and is unusual
in that it is jointly administered by
the FWS and the Peregrine Fund,*’
a nonprofit organization “working
to conserve wild populations of
birds of prey.”*** The arrangement
was necessitated in large part by the
landowners’ strong distrust of the
federal government.”* The situation
is highly charged and the only con-
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tact landowners have with anyone
connected with the Safe Harbor pro-

(\‘tram is with Peregrine Fund em-

ployees.?* The level of suspicion is
so high, in fact, that FWS employ-
ees are barred from entering
participant’s landowners’ prop-
erty.”*! Currently, six landowners,
all ranchers, are participating in the
program.?*? Collectively, their prop-
erty encompasses 1.24 million
acres.”” Like participants in the
RCW Safe Harbor program, land-
owners here have a ninety-nine year
commitment but can opt out at any
time.>*

In a predicament similar to the
one faced by the APC, ninety-seven
percent of suitable habitat for the AF
is on privately-owned land.** Since
landowners in Texas were distrust-
ing from the start, “future hopes of
cooperation [were] dim.”**¢ The

¢~ FWS believed the only way to gain
“—landowner support was to establish

a Safe Harbor program.>’
Landowners who choose to enter
into this Safe Harbor agreement
have few obligations compared with
those in the RCW and the APC pro-
grams. In fact, all the participants
need to do is allow Peregrine Fund
employees to enter upon their prop-
erty for the release of falcons or for
monitoring purposes.>® Affirmative
acts such as reforestation or brush
clearing are not required.*

1. Aplomado Falcon population

makes extraordinary turnaround
Of the the three species analyzed

in this article, the AF has benefited
the most from its Safe Harbor pro-
gram. From a baseline of zero in
1996, the AF population now totals
nineteen nesting pairs,>® which is

L@bﬂmost a third of the way to the sixty

pairs needed for downlisting from

“endangered” to “threatened.””!
Part of this success story undoubt-
edly lies with the high survival rate
for reintroduced AFs, which was a
healthy 83% in 1996.>> Moreover,
the AF’s mobility>* arguably puts
itin a better position than either the
RCW or APC to adapt to the loss of
Safe Harbor habitat should land-
owners decide to take it back to the
baseline. Another advantage the AF
has over other species is its gregari-
ousness: AFs do not need “their own
space” as much as other falcons do,
especially the Peregrine.”>* Because
of this, more birds can be released
into a smaller area at one time.*>
This is advantageous in two ways:
it reduces cost and increases the
likelihood of establishing an adult
pair.%

2. The Safe Harbor program has

transformed attitudes among land-
owners

Depending on whom you ask, the
Safe Harbor program for the AF ei-
ther seems to have made more than
a few converts among Texas land-
owners,?’ or has failed to dispel the
suspicions of a sizable group of eli-
gible participants.® “[W]ith mil-
lions of acres of private lands being
enrolled in the plan and birds hav-
ing been released on major private
properties,” David Bidwell, Re-
search Associate at the National
Center for Environmental Decision-
Making Research asserts that the
goal of landowner cooperation cer-
tainly seems to have been
achieved.”® According to Bidwell,
since the agreement went into effect,
disputes between landowners on one
hand and the government and en-
dangered species on the other have
gone down.”®® As with participants
enrolled in the other Safe Harbor

agreements in this article, none has
yet opted out.>®!

A less rosy picture is painted by
Pete Jenny, Vice President of the
Peregrine Fund, who maintains the
program is working, but not as well
as it could be.*® Jenny says “a real
mistrust” of the federal government
persists among landowners in Texas,
and that getting them involved in the
Safe Harbor program is sometimes
like “fighting an uphill battle.””*?
Jenny blames the lingering ill-will
on poor implementation of the ESA
by the FWS.?%* It is perhaps
unsurprising that this rather pessi-
mistic assessment of landowner sat-
isfaction comes from someone other
than a FWS employee.

Regardless, at least one land-
owner is happy.*® Frank Yturria,
owner of the large Yturria Ranch in
south Texas, 2 is one of this Safe
Harbor’s major participants.®®’
Yturria, who lists his occupation as
both rancher and banker, is de-
scended from a long line of Texas
Yturrias going back to the 1800s.268
According to Cathleen Hoover,
Yturria’s long-time office manager,
Yturria is “very satisfied” with his
involvement in the Safe Harbor pro-
gram and feels “very positively”
about endangered species in gen-
eral.*®® As further evidence of the
Safe Harbor program’s success,
Yturria feels “fairly positively”
about the ESA.>"°

As with John Elick, the land-
owner participating the APC Safe
Harbor agreement, Yturria seems to
have a great deal of appreciation for
nature. Yturria reportedly enjoys
watching the AFs living on his
land.?”! Moreover, much in the same
way he allows the Peregrine Fund
onto his land, Yturria lets the Cesar
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Kleberg Wildlife Foundation study
the endangered Ocelot Cat on his
ranch.?”? The Ocelot Cat, however,
is not covered by a Safe Harbor
agreement. Just as he agreed to al-
low a private conservation group
onto his land to monitor the ESA-
protected Ocelot without any Safe
Harbor assurances, he may very
well have agreed to the Peregrine
Fund’s request to release and moni-
tor the AF without Safe Harbor. In
this way, Safe Harbors may be
“preaching to the converted,” at
least with regards to landowners like
Elick and Yturria.

3. No reports of non-covered listed

species on Aplomado Falcon Safe
Harbor land

Because the FWS is barred from
entering onto any AF Safe Harbor
land, only Peregrine Fund employ-
ees are in a position to know if any
non-covered species have been at-
tracted to Safe Harbor land. So far,
they have not detected any,*” a fact
which makes sense considering the
landowners are not engaged in any
restoration or maintenance activities
but are simply allowing the Per-
egrine Fund to release and monitor
AFs. This finding must be taken
with a grain of salt since Peregrine
Fund biologists, aware of the sensi-
tive relationship between landown-
ers and the government, would keep
any information about newly dis-
covered endangered species under
their hats.””

The three agreements evaluated
in this article offer but a glimpse of
the whole Safe Harbor picture. Like
the proverbial blind men touching
the different parts of the elephant,
each coming away with a different
understanding of the animal, observ-

ers’ opinions are shaped by what
aspect of the Safe Harbor program
they focus on. Nevertheless, some
tentative conclusions can be drawn.

Safe Harbors can help increase a
covered species’ population, at least
in the short term. In some circum-
stances, the improvement can be
quite dramatic, as the AF Safe Har-
bor program has shown. In other
contexts, the gain is modest, as in
the North Carolina Sandhills RCW
Safe Harbor agreement. By contrast,
the failure of the APC program in
benefiting its covered species is
largely irrelevant to this analysis. In
that agreement, the only participat-
ing Safe Harbor landowner with
APCs on its property is an conser-
vation group which does not need
Safe Harbor assurances to engage in
activities beneficial to the APC. The
unknown variable, of course, is how
lasting these benefits are likely to
be. The good news is that in none
of the three Safe Harbor agreements
have any landowners exercised their
legal right to take species. Five
years, however, is not a very long
time, considering these agreements
can last nearly a century.

Safe Harbor advocates will likely
seize upon the achievements of the
AF Safe Harbor agreement and de-
ploy them as ammunition in their
campaign to gain widespread accep-
tance for the program. While the
biological accomplishments of the
AF Safe Harbor program are cer-
tainly encouraging, a few caveats
must be noted. A large part of the
success of this particular program
lies with the AF itself. The high sur-
vival rate of reintroduced birds, the
excellent mobility of AFs, and the
relatively low acreage requirements
per individual bird perhaps represent

arare convergence of qualities, ones
which most other endangered spe-
cies do not possess. If so, this is
probably an unusual success story,
unlikely to reoccur with other en-
dangered species.

Perhaps more than its biological
objectives, the Safe Harbor goal of
converting landowners from ESA-
hating outlaws into born-again con-
servationists seems to have been
achieved. But here too, conclusions
must be drawn with caution. For all
the Jerry Holders and Dougald S.
McCormicks who were strongly
anti-ESA before the Safe Harbor
program was established, there are
the John Elicks and Frank Y'turrias
who were predisposed to helping
out endangered species. These
conservation-minded landowners
may not need the generous Safe
Harbor assurances that other, more
recalcitrant ones may. Safe
Harbor’s “one-size-fits-all” assur-
ances may, in fact, be an example
of the criticism that Safe Harbors
too often grant overly generous
concessions to landowners.

On the other hand, perhaps it is
precisely these landowners the Safe
Harbor program should be targeting.
Recall that a major criticism of Safe
Harbors is that covered species will
suffer in the long run should partici-
pants choose to return to the
baseline. Consider also that two dis-
tinct types of landowners can enroll
their property in a Safe Harbor
agreement: (1) those who wish to
help out endangered species but
want Safe Harbor assurances justin
case they elect to develop their prop-
erty in the future; and (2) those who
care little about species conservation
and participate with the full inten-
tion of taking the covered species

Page 12— October 2000 — Real Property & Financial Services Section

back to the baseline as soon as their
Safe Harbor obligations are ful-
,( Slled. Promoting Safe Harbors to
—-these “Type 2” participants is obvi-
ously a risky venture, possibly re-
sulting in harm to the species or fi-
nancial burden to the FWS or both.
Yet, it is these landowners the FWS
is aiming to recruit. A much better
strategy would be to focus on spe-
cies-friendly landowners since they
are the ones most inclined to
_manage their prop-
' erty for the benefit
of endangered spe-
cies after the Safe
Harbor agreement
| ends. Differentiating
between the two types of land-
owners could be done by looking at
the past conservation activities of
prospective participants. Those like
Frank Yturria, with a demonstable
("f(\j?ecord of environmentalism, would
*~be given preference with an expe-
dited “fast-track” negotiation pro-
cess. Conversely, landowners who
are likely to return to the baseline
would find it more difficult, if not
impossible, to gain Safe Harbor ap-
proval from the FWS. Those who
did would have to settle for less gen-
erous assurances. Thus, landowners
would see Safe Harbor participation

as a privilege worth striving for.
The ideal Safe Harbor agreement,
therefore, would cover a species like
the AF that is easily reintroduced,
fairly mobile, and able to thrive with
a limited amount of space. Addition-
ally, prudent Safe Harbor agree-
ments would target landowners with
an inclination towards conservation.
Fortunately, both the Nene Goose
..and the prospective Safe Harbor
\\ngarticipant appear to possess the
qualities that make for a successful

Safe Harbor program.
ill. THE PROPOSED SAFE
HARBOR AGREEMENT FOR
THE NENE GOOSE
REINTRODUCTION
PROGRAM ON MOLOKA‘I
A. Background
1. The Nene

The Nene Goose is Hawai‘i’s
state bird.”” A close relative of the
Canadian Goose,?”’® the Nene mea-
sures between twenty-two and
twenty-six inches long and has
adapted to its environment by los-
ing much of the webbing on its feet
to better navigate its mostly rocky
habitat.””” Besides the rugged lava
fields on the Big Island,”’® the Nene
can also inhabit scrublands, grass-
lands, sparsely vegetated slopes, and
open lowland country.?” Some have
even been found on golf courses.?*
Though it can wander around quite
a bit foraging for food,”! the Nene
is incapable of migrating®* due to
its modified wing structure, which
has evolved to better enable shorter
flights.?®* The Nene is generally a
social bird, joining in flocks in the
winter, though it turns territorial
during nesting season.”*

Historically found on all main
Hawaiijan Islands, the Nene now in-
habits only the Big Island (the is-
land of Hawai‘i), Maui, and
Kaua‘i,® the latter two populations
being products of reintroduction
programs.”® The Nene is believed
to have numbered about 25,000
birds on the Big Island in pre-con-
tact times.” Their decline is blamed
on predation from introduced ani-
mals such as rats, dogs, cats, mon-
gooses, and pigs.*®® This was possi-
bly exacerbated by alien plants
which crowded out the native ones
and provided a less nutritious diet

for the Nene.”® After reaching a low
of thirty birds in 1951,° the Nene

- population has since rebounded to

a combined wild population of about
1,000.2"' This dramatic increase was
a result of captive breeding and re-
introduction efforts by both public
and private organizations such as the
State of Hawai‘i, the National Park
Service, the Wildfowl Trust in En-
gland, and the Peregrine Fund.?**
Biologists have also attributed the
Nene’s population improvement to
its adaptability to a variety of ter-
rain®*® and its good sociability,
which allow the Nene to be released
on a wider range of habitat, both in
terms of type and size, than it other-
wise would be.?**

2. The agreement
The reintroduction of Nene to

Moloka‘iis a joint endeavor among
the State of Hawai‘i, the FWS, and
Pu‘u O Hoku Ranch (“POHR”),*
a privately-owned enterprise whose
owner approached the state offering
her land for Nene reintroduction.*®
As with its counterparts on the main-
land, POHR does not want added
restrictions on its land as a result of
its good deeds. Thus, POHR indi-
cated that before any Nene reintro-
duction program be implemented,
the state would need to provide Safe
Harbor protection.”” The goal is to
eventually have seventy-five Nene
on Pu‘u O Hoku Ranch and 200 for
the whole of Moloka ‘1.

The POHR agreement, if ap-
proved, would be the first applica-
tion of a 1997 state law authorizing
Safe Harbors.”® Largely identical to
the federal Safe Harbor program, the
state law nevertheless contains some
important differences which could
make it a much harder sell to pro-
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spective participants. Unlike the
agreements profiled in Part IIT of
this article, which do not involve
their respective state governments,
Hawai‘i’s Safe Harbor agreements
require state approval.’® For ap-
proval to be granted, the state must
hold a public hearing on the island
affected by the proposed Safe Har-
bor agreement and the state’s Board
of Land and Natural Resources must
vote to approve any agreement by a
two-thirds majority.*®! Some other
major differences include, but are
not limited to, requirements that in-
cidental takes be based on the “best
scientific and other reliable data’"
(not specified for federal Safe Har-
bor program) and that: (1) any habi-
tat creation, restoration, mainte-
nance, or improvement continue for
at least five years®® (federal policy
only requires “sufficient dura-
tion”);3%* (2) any incidental take
occur only in the habitat created,
restored, maintained, or improved®”
(federal policy only mandates that
the baseline be maintained);*¢ and
(3) the state may “suspend or re-
scind”*” any Safe Harbor agree-
ment if the state runs out of funds®®
(no such right for the government
under federal law). The role of the
FWS in the POHR Safe Harbor ne-
gotiations is to review the state
agreement to ensure consistency
with federal policy.*®

While the extra hoops the state
makes applicants jump through may
initially seem prudent, especially in
endangered-species rich Hawai‘i,
their benefits to covered species are
probably negligible. It probably
makes little difference to the recov-
ery of a covered species whether it
is the old or new habitat that is de-
stroyed. It really does not matter

much that Safe Harbor obligations
in Hawai ‘i must last for at least five
years when landowners on the main-
land routinely sign ninety-nine year
agreements. The effect of these
added conditions will likely be
needlessly scared off landowners
who would otherwise have entered
into a Safe Harbor agreement.

Under the proposed agreement,
POHR is obligated for seven years
to (1) maintain open, short
grass habitat; (2) allow and
aid in the release of Nene by
assisting the Department of
Land and Natural Resources
(“DLNR”) in establishing
and maintaining Nene release sites;
and (3) assist DLNR in controlling
predators around breeding and re-
lease sites®'® on its 14,000 acre
ranch.3!!

B. Analysis of Pu‘u O Hoku Safe

Harbor Agreement
Based on the three agreements

considered in this article, one can
conclude that Safe Harbor agree-
ments may be particularly worth-
while for species with traits like the
Aplomado Falcon, i.e., those with
high survival rates when reintro-
duced into the wild, good mobility,
and a level of gregariousness such
that it can thrive with others of its
species nearby. In addition to a suit-
able species, a sensible Safe Harbor
agreement with long-term conserva-
tion goals requires a participating
landowner that does not see Safe
Harbor participation simply as a
way to evade ESA constraints.
Applying these lessons to
Hawai‘i and the Nene Goose pro-
duces guarded optimism. Like the
AF, the Nene survives well when
reintroduced into the wild.*’> This

has repeatedly been the case, as the
successful reintroductions on Maui
and Kaua‘i have shown. As with the
AF, the Nene’s receptiveness to be-
ing in close proximity to others of
its species is good, creating territory
in breeding season but joining in
flocks in the winter. Mobility is the
biggest stumbling block. Nene
geese do not migrate nor do they

have anywhere to go should their

i future Safe Harbor habitat
be destroyed.

Likewise, POHR
appears to be the type of
landowner best suited to the
Safe Harbor program. It has
volunteered its land for Nene rein-
troduction for conservation, not self-
serving reasons.’'* Additionally,
POHR has stated it does not intend
to return the Nene population to the
baseline after its seven-year obliga-
tions end.?!*

Looked at as a whole, the Safe
Harbor agreement for the Nene on
Moloka‘i should proceed, but with
fewer assurances to the landowner
than we have seen nationally. One
idea would be for the state to set a
baseline above zero. This would al-
low POHR to develop the land, but
not to the point where it will result
in a total take of the Nene or an ex-
pensive relocation effort by the
state. The draft Safe Harbor agree-
ment attempts to address this poten-
tial problem by indicating a take
back to the baseline is not expected
to occur.’’® This seems more like
wishful thinking than good Safe
Harbor policy. If POHR ends up
being the only Safe Harbor partici-
pant on Moloka‘i and it decides to
exercise its take option, the state
could claim it lacks the funds to re-
locate the Nene and rescind the
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agreement under H.R.S. §195D-

22(c)(2). This would only cause
#~auma for the Nene, embarrassment

tor the state, and resentment among
landowners.

Another possibility would be for
the state to insist that while POHR
can be developed in the future, it can
only be done on a parcel by parcel
basis. This would allow the Nene to
move or be moved to the area of the
ranch not slated for development.
This solution is a feasible one since
the Nene are fairly adaptable to vari-
ous terrain when not nesting. In any
case, it is clear state should not be
hasty and simply jump on the Safe
Harbor bandwagon. Rather, Hawai‘i
should approach the Safe Harbor con-
cept cautiously and implement each
agreement on a case-by-case basis,
taking into account the covered spe-
cies’ needs, landowner motives, and

P tortitestis

IV. CONCLUSION

The ESA is the United States’ pre-
mier law for species protection. Al-
though it does a reasonably good job
of preventing the extinction of
threatened and endangered species,
critics condemn the ESA for unfairly
burdening property owners with its
inflexible restrictions on private land.
True or not, the ESA’s vocal opposi-
tion has convinced the government
that the ESA needed to be more flex-
ible. The government’s answer was
the Safe Harbor agreement.

The goal of the Safe Harbor pro-
gram is to appease two seemingly
disparate masters - endangered spe-
cies and private landowners. It at-
tempts to do so by exempting land-

_owners from additional ESA restric-
bions should they engage in activi-

ties beneficial to endangered spe-

cies. Environmentalists worry that
Safe Harbor agreements short-
change endangered species in the
long run because they allow partici-
pating landowners to “take” the ad-
ditional species their activities cre-
ate. With the Safe Harbor program
only five years old, conclusions are
hard to draw. This article looked at
three of the first Safe Harbor agree-
ments to assess the merits of the pro-
gram and apply the lessons learned
to Hawai‘i’s first Safe Harbor agree-
ment for the endangered Nene
Goose on Moloka‘i.

Safe Harbor programs should not
be used simply to gain the assent of
landowners or as a way of quelling
a perceived hostility in Congress to-
wards the ESA. Nor should they be
employed after a landowner has al-
ready taken endangered species un-
der a HCP incidental take permit.
This would invite purposeful low-
ering of the baseline prior to partici-
pating in a Safe Harbor program.

Safe Harbor agreements can,
however, be beneficial in narrowly
defined situations. The covered spe-
cies should have good mobility and
adaptability in case it needs to move
or be relocated to another area be-
cause a participating landowner has
opted to return the land to baseline
conditions. Covered species in re-
introduction programs should have
high survival rates when reintro-
duced into the wild. They should
also be able to live in relatively close
proximity to others of its species.
This allows for more frequent re-
leases in smaller areas. In addition,
participating landowners should not
be taking advantage of Safe Harbors
to thwart the ESA’s conservation
goals.

The Nene possesses enough of

these qualities to make it an encour-
aging Safe Harbor candidate. Its

- lacks the mobility to fly interisland,

but does well in reintroduction pro-
grams and is generally a social bird.
Likewise, the landowner seems pre-
disposed to conservation measures
and is on record as saying it has no
plans to return to the baseline. In
light of these factors, Hawai ‘i’s first
Safe Harbor agreement should go
forward, but with additional safe-
guards from the landowner to ac-
count for the limited available habi-
tat on Moloka‘i and the Nene’s par-
ticular needs.

Darcy H. Kishida is in his third
vear at the William S. Richardson
School of Law, University of
Hawai‘i, where he is Comments
Editor of the UH Law Review. A
graduate of Moanalua High School,
he earned his Bachelor of Arts in
International Business and Eco-
nomics at Sophia University in To-
kyo, Japan. In addition to the pub-
lication of his article within this is-
sue, Darcy has also received a
scholarship from the Real Property
and Financial Services Section in
recognition of his outstanding effort.

Copies of all referenced footmotes
have been omitted due to lack of
space availability; however, they are
available directly from the author
upon request. You may e-mail Darcy
at speed3 @hawaii.rr.com.
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BILL INTRODUCED IN CONGRESS
TO EASE CONVERSIONS OF
COOPERATIVES INTO

CONDOMINIUMS

by Richard J. Kiefer, Esq. and James H. Case, Esq.

On September 5, 2000,
U.S. Senator Daniel
Inouye, in response to a
request from a Honolulu
cooperative, introduced

A

== e
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==l e

less a tax at either level
is specifically exempted
by some section of the
Code.

According to IRS

S. 3004 in the U.S. Sen-
ate. The bill would amend the In-
ternal Revenue Code of 1986 to re-
move one of the principal impedi-
ments to converting cooperatives, or
“co-ops”, into condominiums. U.S.
Senator Daniel K. Akaka
co-sponsored the bill. On Septem-
ber 12, 2000, U.S. Representative
Patsy T. Mink introduced a compan-
ion bill in the House of Representa-
tives (H.R. 5159). Representative
Neil Abercrombie co-sponsored the
bill.

Hawaii has a number of co-ops,
which were generally established in
the late 1950s or early 1960s, prior
to Hawaii’s enactment of a condo-
minium property law. A co-opisa
cooperative form of ownership, in
which a corporation owns the build-
ing and the lease or fee interest in
the underlying land. A co-op apart-
ment owner does not own an apart-
ment directly; rather, each owner
receives one or more shares in the
co-op, which are accompanied by a
“proprietary lease” that gives the
owner the right to occupy a specific
apartment in the co-op. Because of
this unusual structure, itis generally

more difficult and expensive to se-
cure mortgage financing on co-op
units and the value of co-op units
has also probably been somewhat
depressed compared to condo-
minium apartments.

In order to convert from the co-
operative to the condominium form
of ownership, the co-op would first
submit the property to a Declaration
of Condominium Property Regime
which would make each unit in the
co-op a legally separate “Apart-
ment” under H.R.S. Chapter 514A.
Each owner in the co-op would then
surrender his or her shares in the
co-op and proprietary lease and, in
exchange, the co-op would issue the
owner an apartment deed for the
owner’s unit (or a condominium
conveyance document in the case of
a leasehold project).

Currently, the Internal Revenue
Service interprets the Code as treat-
ing the conversion from the coop-
erative to the condominium form of
ownership as a liquidation of the
cooperative that results in a taxable
event at the corporation level and
another tax at the owner level un-

definitions, there are
three types of owners of a coopera-
tive: (1) owners who are
“owner-occupants” based on a Code
definition, namely, an owner who
has maintained his or her principal
residence at the co-op for two of the
previous five years; (2) owners who

occupy the co-op, but not as their -

principal place of residence (usually,
owners who use the co-op as a va-
cation home for themselves, their
family, and friends); and (3) own-
ers who are “investors™; in other
words, they rent out the unit as a
business.

In a conversion, an investor
owner receives a postponement of
tax through a transfer of basis from
the co-op unit to the condominium
unit pursuant to Section 1031 of the
Code. However, the IRS contends
that there is a tax at the corporate
level based upon the value of the
condominium apartment being
transferred to the owner of the co-op
less the basis on the corporation’s
books. Since almost all co-ops in
Hawaii were built between
1959-1963, this basis is extremely
low. The IRS might argue that the
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value of the condominium unit at the
time of the exchange would be equal

Co the value of the co-op. Co-ops

fave taken the position that the
value of the condominium unit just
before the exchange is essentially
zero because the unit is encumbered
by the proprietary lease. The po-
tentially large tax at the corporate
level, if the IRS prevailed in court,
has persuaded many co-ops not to
take the risk of conversion.

The issue is more complicated if
an owner-occupant converts. Prior
to 1988, the IRS contended that
there was a tax at the corporate level,

just as in the case of an investor.

Fortunately for the owner-occupant,
Section 1034 of the Code provided
for a transfer of basis from the co-op
unit to the condominium unit. How-
ever, the possibility of a tax at the

C@orporate level largely prevented

conversions.

The U.S. Congress recognized
the problem in part in 1988 and
amended the Code to provide that
there would be no tax at the corpo-
rate level if a co-op unit owned by
an owner-occupant was exchanged
for a condominium unit This
amendment still did not result in
conversions because there still ex-
isted the possibility of a corporate
tax at the corporate level for trans-
actions involving investors. The
situation worsened in 1997 through
what appears to have been inadvert-
ence. Congress amended the Code
by repealing Section 1034 which
eliminated the transfer of basis pro-
vision for an owner-occupant. To
replace Section 1034, Section 121

< of the Code was amended and pro-

N\

\—ided that an owner who sold a resi-

dence was entitled to an exclusion
of $500,000 in gain from the sale,
but would pay a capital gains tax on
any gains over $500,000. There was
no mention of “transfer of basis”.
The IRS has taken the position dur-
ing informal discussions that it
could not issue a ruling providing
for a transfer of basis because the
Code says nothing about it.

Due to these changes in the Code,
there exists the possibility that the
IRS might claim that the conversion
from a co-op to a condominium
would not result in a transfer of ba-
sis, but instead would result in a tax
to the owner-occupant based upon
Section 121 of the Code. This would
resultin a tax on the owner-occupant
based upon the value of the condo-
minium unit received less the value
of the co-op unit given up. The
owner-occupant would acquire new
basis equal to the value of the condo
unit received. Thus, the 1997
amendment created a situation
where the owner-occupant is worse
off than before, when the Congress
in 1988 was attempting to make it
easier for an owner-occupant to con-
vert.

The situation with respect to the
owner who is neither an “occupant”
nor an investor is even worse. The
corporate tax might apply just as
with the investor. However, since
this owner is neither an investor nor
an owner-occupant, such an owner
would not receive the benefits of
Section 1031 or Section 121, and the
entire amount of any gain might be
taxed.

The bills that Senator Inouye and
Representative Mink have intro-
duced would address these impedi-

ments to co-op conversions by
amending the Code to provide that

" no gain or loss shall be recognized

by a cooperative or its apartment
owners as a result of the conversion
of a co-op into a condominium. The
bill also amends the Code to pro-
vide that the basis of a condominium
apartment received by an owner in
a conversion shall be the same as
the owner’s basis in the co-op stock
that was surrendered, decreased by
the amount of money, if any, that the
owner received in the exchange.
This bill, if enacted, would greatly
ease the conversion of co-ops into
condominiums.

Rick Kiefer is a partner at Carlsmith
Ball LLP where he concentrates in
the areas of resort, condominium
and commercial real estate devel-
opment. Jim Case is a partner at
Carlsmith Ball LLP where he con-
centrates in the areas of corporate
law.
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WHAT HAS YOUR B

The Board of Directors of the
Real Property and Financial Ser-
vices Section of the Hawaii State
Bar Association holds its monthly
meetings at the HSBA offices on the
third Friday of each month. The
HSBA offices are now located at
1132 Bishop Street, Suite 906, in the
old First Hawaiian Building next
door to its former offices in the
Union Mall building. Members of
the Section are welcome to attend
all Board meetings. The following
is a brief summary of the minutes
of the July, August and September
regularly scheduled Board meet-
ings.

JULY 21, 2000
BOARD MEETING

1. COMMITTEES.

A. Seminars. Mark Hazlett re-
ported that Lani Ewart and
Karen Gebbia would be
speakers at the /2 day semi-
nar at the December Bar
Convention on the new
UCC Article 9. Mark indi-
cated that they would like to
be able to offer the Anno-
tated Uniform Article 9 to
seminar participants, and the
Board discussed various
ways that the Board could
facilitate the sale of those
books at a discounted price,
such as guaranteeing a mini-
mum number of sales.

Kari Wheeling of HSBA re-
ported that the Conveyanc-
ing Seminar is set for
Wednesday, September 27.
She also said that Coralie

Matayoshi asked the Board
to consider offering semi-
nars in 2001 on specific top-
ics covered by the Hawaii
Real Estate Law Manual in
hopes of generating addi-
tional sales of the updated
conveyance manual.

B. Legislation. Gina Watumull

reported that, following the
enactment of the Chapter
514A recodification bill this
year, the Real Estate Branch
of the DCCA is in the pro-
cess of hiring an attorney to
draft a proposed recodifica-
tion. Gina also reported that
the recodification is a stand-
ing item on the agenda of the
Real Estate Commission’s

Condominium Review -

Committee’s mid-month
meetings, and encouraged
Section members to partici-
pate in the recodification
process.

C. Ad Hoc Treasury Surplus.
Discussion of the Com-—
mittee’s proposals for uses
of the Section’s current bud-
get surplus was passed for
discussion at the next Board
meeting.

. WEBSITE. Nancy Grekin re-

ported that the website now has
links to all of the 2000 Acts that
pertain to real property or finan-
cial services. Nancy encouraged
Section members to submit con-
tent for the Website.

. TREASURER’S REPORT.

The June Treasurer’s Report
was approved.

OARD BEEN UPTO?

AUGUST 17, 2000
BOARD MEETING

L.

COMMITTEES. Seminars.
Mark Hazlett reported that he is
working on getting co-Sponsors
for the 1/2 day seminar at the
Bar Convention on the new
UCC Article 9.
NEWSLETTER. Jon Pangre-
ported that the Section’s annual
scholarships for papers pub-
lished in the RPFSS quarterly
Newsletter have been awarded
to U.H. Law Students Allison
Mizuo and Darcy Kishida.
TREASURER’S REPORT.
The July Treasurer’s Report was
approved.

4. OLD BUSINESS.

A. Servitudes Seminar. The
Board concluded that there
was no feasible way to sal-
vage the videotape of Pro-
fessor Susan French’s semi-
nar on the new Restatement
of the Law of Property Third
- Servitudes and thus de-
cided not to pursue the mat-
ter further.

B. Condominium Law Recodi-
fication. Mark Hazlett re-
ported that Charlie Pear and
Joyce Neeley have ex-
pressed interest in reviving
the Section’s condominium
subcommittee in order to
have a vehicle for providing
Section input on the pend-
ing effort to recodify H.R.S.
Chapter 514A. The Board
voted to reconstitute the
condominium subcommit-
tee and directed Rick Kiefer
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to work with Charlie Pear,
Joyce Neeley and any other
interested Section members
in organizing the subcom-
mittee. Rick, Charlie &
Joyce were asked to come to
the Board’s September
meeting to report on their
ideas and proposals for the
subcommittee’s structure
and role.

NEW BUSINESS.

A. New RECO Staff. Cynthia
Yee introduced Lorene
Arata, who has joined the
staff of the Real Estate Com-
mission and will initially be
handling condominium as-
sociation and condominium
hotel registrations.

B. Updated Condominium
Public Report Form. Cyn—-
thia Yee also reported that
RECO is in the process
of developing an updated
form of Condominium
Public Report to reflect
recent amendments to the
owner-occupant provisions
of Chapter 514A.

SEPTEMBER 15, 2000
BOARD MEETING

L.

NEW BUSINESS: PRESEN-
TATION TO BOARD.

Calvin Kimura, Executive Di-
rector of the Real Estate Com-
mission, reported on the pro-
posed condominium law recodi-
fication, and stated that his de-
partment is in the process of hir-
ing an attorney to handle the
process of recodifying H.R.S.
Chapter 514A, which is ex-
pected to be a 3-year process
culminating in the submission of
recodification legislation in

2003. The recodification pro-
cess is not expected to get un-
derway until after that position
is filled. Calvin indicated that
their first goal in the process is
to clean-up the many unorga-
nized, inconsistent and obsolete
provisions currently in Chapter
514A. He indicated that other
changes to the condominium
law may also be considered as
part of the process. Changes to
be considered could include,
among other things, replacing

Chapter 514A with the Uniform

Common Interest Ownership

Act.

COMMITTEES.

A. Seminars. Paulette Suware-
ported that the Conveyanc-
ing Seminar would need to
be rescheduled and pro-
posed holding it on Novem-
ber 20. After discussion, the
Board agreed that if the
seminar had to be post-
poned, it should be put off
until early 2001 to maximize
attendance.

Bill Deeley reported that the
annual Litigation Update
seminar is set for November
1, 2000 and will focus on the
Supreme Court’s recent land
use decisions including
Waiahole Ditch. The speak-
ers will be David Callies,
Carl Christiansen and Gary
Slovin.

B. Annual Meeting. Jon Pang

reported that the Section’s
Annual Meeting is set for
December 7, 2000 at the
Plaza Club. The Board dis-
cussed possible speakers for
the Meeting and directed

Jon Pang, Trudy Stone and
Rick Kiefer to finalize the
selection of a speaker.

C. Nominations. Jon Pang re-
ported that the Board’s
Nominating Committee
(current Chair, Jon Pang,
Chair-elect Trudy Stone and
immediate  past-Chair
Randy Brooks) proposed the
following slate of officers
for 2001: Trudy Stone, Chair
(election automatic); Rick
Kiefer, Chair-Elect; Gail
Ayabe, Treasurer; and
Lorrin Hirano, Secretary.
The Board unanimously ap-
proved the Committee’s
nominations and directed
that they be placed on the
ballot.

The Board discussed possible
nominees to fill the seats of cur-
rent Board members whose
terms expire this year. The
Nominating Committee will se-
lect names in time for the up-
coming ballot, which will be
mailed out with the October
newsletter.

. NEWSLETTER. Trudy Stone

reported that she has checked
with a number of different pub-
lishers and it appears that it is
unlikely that any of them could
print the Section’s Newsletter
in its current format for less than
the current cost. Alternative
ways of publishing the Newslet-
ter were discussed. .
TREASURER’S REPORT.
The August Treasurer’s Report
was approved, showing an end-
ing balance as of August 31,
2000 of $7,320.09.
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